TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.

Paper No. 13

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte STEVE E. BACQUE

Appeal No. 98-2049
Appl i cati on 08/ 549, 061"

ON BRI EF

Bef ore MEI STER, McQUADE and CRAWORD, Admi nistrative Patent

Judges.

McQUADE, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

Steve E. Bacque appeals fromthe final rejection of
claims 1 through 11, all of the clains pending in the

application. W reverse and remand the application to the

! Application for patent filed October 27, 1995.
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exam ner for further consideration.

The invention relates to “a |l asso toy which is designed
to be safely and easily used by children of all ages”
(specification, page 1). Caim1l is illustrative and reads as
fol | ows:

1. A |l asso toy conpri sing:

a generally el ongate rope;

a handl e having an axial bore, said bore being
di mensi oned to slidingly receive said rope;

a swivel provided on a first end of said rope, said
swi vel cooperating with said handle to permt rotationa
novenent of said handl e about said rope while |imting axial
novenent of said rope relative to said handle; and

nmeans cooperating between a second end of said rope and
an internediate portion of said rope for detachably securing
said second end to said internedi ate portion of said rope and
thereby create a noose, said securing nmeans permtting said
second end to release fromsaid internedi ate portion under
limted predeterm ned tension in said noose to thereby prevent
unsafe use of said toy.

The references of record relied upon by the exam ner as

evi dence of obvi ousness are:

Schwei t zer 3,401, 932 Sept. 17, 1968
Miys 4, 375, 886 Mar . 8, 1983
Sauer br ey 5, 005, 828 Apr . 9, 1991

Addi ti onal references of record di scussed bel ow are:
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Dani el s 2,044, 240 Jun. 16, 1936
Hoody 2,592, 696 Apr. 15, 1952

Itens relied upon by the appellant as evi dence of non-
obvi ousness are:

The 37 CFR § 1.132 Decl arations of Steve E. Bacque

and A. Kevin Al exander filed on June 10, 1996 as

part of Paper No. 4.

Claims 1 through 5, 7 and 8 stand rejected under 35
U S.C. 8 103 as being unpatentable over Schweitzer in view of
Muys, and clains 6 and 9 through 11 stand rejected under 35
U.S.C. §8 103 as being unpatentable over Schweitzer in view of
Muys and Sauer brey.

Ref erence is nade to the appellant’s brief (Paper No. 9)
and to the exam ner’s answer (Paper No. 10) for the respective
positions of the appellant and the exam ner with regard to the
nerits of these rejections.

Schwei tzer, the examiner’s primary reference, discloses
pl ural enbodi nents of a spinning lariat or lasso. In the

enbodi nent shown in Figure 1,

a hand hold 10 is connected by neans of a swvel 11
to a fixed loop 12 forned in one end of a rope body
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13. The loop 12 defines one end of a spindle
portion 14 of the rope body 13 which is a continuous
section of rope. The other end of the spindle 14 is
defined by a repositionabl e adjustable keeper 15

whi ch al so defines a spinning |oop 16 at the point
13a where it attaches to the second end position of
the rope body 13. The details of the keeper 15 are
shown nore fully in co-pending application Ser. No.
264,186,[2 but it generally is a two-piece nenber
havi ng opposed curved rope retaining portions
connected by a flange with screw fasteni ng neans

t hrough the flange portions, holding the fastening
nmeans together, and when tightened, it exerts
pressure on the rope to hold the rope in a fixed
relation. The free end 17 of the rope 13 is held by
a keeper 15a agai nst the section of rope body 13
directly aligned with spindle 14 [colum 1, line 68,
through colum 2, line 14).

The principle issue wwth regard to the rejection of
claims 1 through 5, 7 and 8 is whether Schweitzer teaches, or
woul d have suggested, a |lasso toy neeting the recitation in
i ndependent claim 1l of neans cooperating between the second
end and internediate portion of the rope for detachably
securing sanme to create a noose wherein the securing means
permts the second end to release fromthe internediate
portion under limted predeterm ned tension in the noose to

t hereby prevent unsafe use of the toy. The appellant’s

2 This application matured into U S. Patent No. 3,249, 356,
which is of record in the instant application.
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argument that Schweitzer falls short in this regard (see pages
4 and 5 in the brief) is persuasive.

More particularly, the exam ner’s determ nation that
Schwei tzer’ s keepers 15, 15a constitute a securing neans
having the properties called for in claiml (see pages 5 and 6
in the answer) finds no factual support in the disclosure of
the Schweitzer reference (or in the disclosure of Application
264,186, now U.S. Patent No. 3,249,356, nentioned therein),

and

rests on a characterization of Schweitzer’'s keepers which is
conpl etely unreasonable. Since Miys’ disclosure of a junp
rope having a handl e-swi vel construction of the sort recited
in the appeal ed clains does not overcone this deficiency in
Schwei tzer, we are constrained to conclude that this reference

conbination fails to establish a prim facie case of

obvi ousness with respect to the subject natter recited in
claiml1l and in clains 2 through 5, 7 and 8 which depend
t herefrom

Dependent clainms 6 and 9 further define the securing

nmeans recited in parent claim1l as being hook and | oop
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securing material. |Independent claim 10 is generally simlar
in scope to claiml1, but requires, instead of the securing
nmeans set forth in claim1, hook and | oop fastening nmateri al
cooper abl e between the second end and internedi ate portion of
the rope to formthe rope into a noose, with the nmateri al
bei ng di mensi oned and configured to permt release of the
second end fromthe internedi ate portion upon predeterm ned
limted tension of the noose to thereby prevent unsafe use of
the toy. The exanminer’s reliance on Sauerbrey in conbination
with Schweitzer and Muys to neet the hook and loop limtations

inclains 6, 9 and 10 is not well founded.

Sauer brey discloses a high junp assenbly 10 consi sting of
upright standards 12, 14, brackets 18, 20 adjustably nounted
on the standards, and a ribbon rel easably connected at each
end to the brackets via hook and | oop fasteners designed to
di sengage when subjected to a predeterm ned tear force (see,
for exanple, colum 6, lines 56 through 59) to prevent injury
to a junper.

Even if Sauerbrey is assunmed for the sake of argunent to
be anal ogous art (the appellant submts that it is not), there
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is nothing in Sauerbrey’ s use of hook and | oop material to
rel easably position a high junp ribbon which woul d have
suggested the use of such material in place of Schweitzer’s

| asso keepers. The examiner’s reasoning to the contrary (see
page 4 in the answer) clearly is predicated on specul ati on,
unf ounded assunptions and hi ndsi ght reconstruction. Thus,
here again we are constrained to conclude that the reference
conbi nation relied upon by the examner fails to establish a

prima facie case of obviousness with respect to the subject

matter recited in claine 6, 9 and 10, and in claim111 which

depends from cl ai m 10.

In light of the foregoing, we shall not sustain the

standing 35 U.S.C. 8 103 rejections of clains 1 through 11.3

® Since the references applied by the examiner fail to
establish a prima facie case of obviousness with respect to
the subject matter recited in clains 1 through 11, we find no
need to consider in any detail the appellant’s rebuttal
evi dence of non-obviousness. W would note in passing,
however, that the show ngs of commercial success in the
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Finally, the application is renmanded to the exam ner to
consi der whether the subject matter recited in claim1l or any
ot her clai mwoul d have been obvious within the neaning of 35
US C 8§ 103 in view of the conbi ned teachi ngs of Hoody and
Daniels, with or without additional prior art references. 1In
this regard, Hoody discloses a lariat or lasso toy which is
made safe for children by the inclusion of an el enent 14 for
detachably securing end and internedi ate portions of the
lariat rope to create a noose wherein the elenent pernmts the
end portion to release fromthe internmediate portion under
limted predeterm ned tension in the noose. Daniels discloses
a spinning rope or |asso having a handl e-sw vel construction
of the type required by the clainms to facilitate spinning the

r ope.

In sunmary:

a) the decision of the examner to reject clains 1

decl arations proffered by the appellant are rather anbi guous
and specul ati ve, and have not been pl aced in any neani ngful
context (see, for exanple, In re Huang, 100 F.3d 135, 137, 40
USPQ2d 1685, 1689 (Fed. Cir. 1996); Cable Elec. Prods. Inc. v.
Genmark, Inc., 770 F.2d 1015, 1026-27, 226 USPQ 881, 887-88
(Fed. Cr. 1985)).
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t hrough 11 under 35 U.S.C. § 103 is reversed; and
b) the application is remanded to the exam ner for
further consideration.

REVERSED AND RENMANDED

JAMES M MEl STER )
Adm ni strative Patent Judge )
)
;
JOHN P. M QUADE ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
MURRI EL E. CRAWFCORD )

Adm ni strative Patent Judge
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Janes R Raden

Jones Day Reavis and Pogue
77 West Wacker Drive

Chi cago, IL 60601-1692

j pnt kai
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